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APPEAL
U.S. District Court
District of New Jersey [LIVE] (Newark)
CIVIL DOCKET FOR CASE #: 2:08-cv-02315-JLL-CCC

NEW JERSEY PEACE ACTION et al v. BUSH Date Filed: 05/13/2008

Assigned to: Judge Jose L. Linares Date Terminated: (5/19/2009
Referred to: Magistrate Judge Claire C. Cecchi Jury Demand: None

Case in other court: Third Circuit, 09—02781 Nature of Suit: 890 Other Statutory

Cause: 28:2201 Declaratory Judgement Actions
Jurisdiction: U.S. Government Defendant

Plaintiff

NEW JERSEY PEACE ACTION represented by BENNET DANN ZUROFSKY
17 ACADEMY STREET
SUITE 1010
NEWARK , NJ 07102
(973) 6420885
Fax: 973~642-0946
Email: bzurofsky@zurofskylaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANK ASKIN
CONSTITUTIONAL LITIGATION
CLINIC

RUTGERS LAW SCHOOL

123 WASHINGTON STREET
NEWARK , NJ 07102

(973) 3535687

Email: faskin@kinov.ruteers.edu
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Plaintiff
PAULA ROGOVIN represented by BENNET DANN ZUROFSKY
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANK ASKIN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plaintiff

ANNA BERLINRUT represented by BENNET DANN ZUROFSKY
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANEK ASKIN

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Plain{if)

William Joseph Wheeler represented by BENNET DANN ZUROFSKY
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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V.

Defendant

GEORGE W, BUSH
PRESIDENT OF THE UNITED STATES,
IN HIS OFFICIAL CAPACITY

represented by JEFFREY MICHAEL SMITH
UNITED STATES DEPARTMENT OF
JUSTICE
20 MASSACHUSETTS AVENUE NW

WASHINGTON , DC 20530
202-514-5751

Email: jeffrev.smithS@usdoj.gov
LEAD ATTORNEY

ATTORNEY TQO BE NOTICED

Date Filed

Doclket Text

05/13/2008

b

COMPLAINT against GEORGE W. BUSH ( Filing fee § 350 receipt
number 1993573.) None, filed by NEW JERSEY PEACE ACTION,
PAULA ROGOVIN, ANNA BERLINRUT. (Attachments: # 1
Summons, #2 Civil Cover Sheet)(ld, ) (Entered: 05/15/2008)

05/15/2008

(188

Summons Issued as to GEORGE W. BUSH. Days Due —
60.(SUMMONS MAILED TO COUNSEL) (Id, ) (Entered:
05/15/2008)

07/21/2008

MOTION to Dismiss by GEORGE W. BUSH. Responses due by
8/4/2008 (Attachments: # ] Brief, #2 Text of Proposed Order, #3
Certificate of Service)(SMITH, JEFFREY) (Entered: 07/21/2008)

07/22/2008

Set Deadlines as to.3 MOTION to Dismiss. Motion Hearing set for
8/18/2008 before Judge Jose L. Linares. (Please be advised that this
motion shall be decided on the papers unless otherwise notified by

the court) (jd, ) (Entered: 07/22/2008)

07/23/2008

[E=S

MOTION for Leave to File Excess Pages by NEW JERSEY PEACE
ACTION. (Attachments: # 1 Certification Frank Askin, Esq. in
support of motion to file overwsized brief, #.2 Statement that no brief
is necessary in support of motion, #3 Proposed Form of
Order)(ASKIN, FRANK) (Entered: 07/23/2008)

07/23/2008

n

Letter from Frank Askin Postponing return date of Defendant's
motion to dismiss pursuant to R.7.1(d)5). (ASKIN, FRANK)
{(Entered: 07/23/2008)

07/24/2008

Set Deadlines as to4 MOTION for Leave to File Excess Pages,
Motion Hearing set for 8/18/2008 before Judge Jose L. Linares.
(Please be advised that this motion shall be decided on the papers
unless otherwise notified by the court) (jd, ) (Entered: 07/24/2008)

07/24/2008

NOTICE of Appearance by BENNET DANN ZUROFSKY on behalf
of all plaintiffs (ZUROFSKY, BENNET) (Entered: 07/24/2008)

07/24/2008

]

ORDER granting 4 Motion for Leave to Brief in opposition to defts’
Motion to Dismiss of 60 pages, and the return date of deft's motion to
Dismiss shall be th 9/15/08. Signed by Judge Jose L. Linares on
7/24/08. (jd, ) (Entered: 07/24/2008)

07/24/2008

Reset Deadlines as to 3 MOTION to Dismiss. Motion Hearing set for
6/15/2008 before Judge Jose L. Linares. {Please be advised that this
motion shall be decided on the papers unless otherwise notified by
the court) (jd, } (Entered: 07/24/2008)

07/29/2008

Letter from Bennet D. Zurofsky re: deadline for filing briefre 7
Qrder on Motion for Leave to File Excess Pages. (ZUROFSKY,
BENNET) (Entered: 07/29/2008)
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08/28/2008 9 | Letter from Bennet D. Zurofsky forwarding proposed Consent Order
Permitting Plaintiffs to File an Amended Complaint and Withdrawing
Defendant's Pending Motion to Dismiss Without Prejudice To Its
Being Re—Filed re. 3 MOTION to Dismiss, 7 Order on Motion for
Leave to File Excess Pages. (Attachments: # 1 Text of Proposed
Order}(ZUROFSKY, BENNET) (Entered: 08/28/2008)

(9/02/2008 10 | Consent ORDER permitting pltfs to file an Amended Complaint and
withdrawing deft's motion to dismiss w/out prejudice to its being
re—filed. Signed by Judge Jose L. Linares on 9/2/08. (jd, ) (Entered:
09/02/2008)

09/08/2008 11 | AMENDED COMPLAINT FOR DECLARATORY JUDGMENT
against GEORGE W. BUSH, filed by William Joseph
Wheeler.(ZUROFSKY, BENNET) (Entered: 09/08/2008)

09/10/2008 12 | Consent MOTION for Extension of Time to File Response/Reply as
to_11 Amended Complaint and for Additional Pages by GEORGE W.
BUSH. (Attachments: #_] Text of Proposed Order){SMITH,
JEFFREY) (Entered: 09/10/2008)

09/11/2008 Set Deadlines as to_12 Consent MOTION for Extension of Time to
File Response/Reply as to_L1 Amended Complaint and for Additional
Pages. Motion Hearing set for 10/6/2008 before Judge Jose L.
Linares. (Please be advised that this motion shall be decided on the
papers unless otherwise notified by the court) (jd, ) (Entered:
09/11/2008)

09/12/2008 13 | ORDER granting_12 Motion for Extension of Time to File
Response/Reply on or before 11/7/08 and additional pages to
respond, etc. Signed by Judge Jose L. Linares on 9/12/08. (jd, )
(Entered; 09/14/2008)

11/07/2008 14 | MOTION to Dismiss by GEORGE W. BUSH. Responses due by
: 11/17/2008 (Attachments: #_| Brief, #2 Text of Proposed Order, #.3
Certificate of Service)}(SMITH, JEFFREY) (Entered: 11/07/2008)

11/09/2008 Setb Deadlines as to_14 MOTION to Dismiss. Motion set for
12/1/2008 before Judge Jose L. Linares. (Please be advised that this
motion shall be decided on the papers unless otherwise notified by
the court) (jd, ) (Entered: 11/09/2008)

11/10/2008 15 |Rule 7.1 Letter for extension of return date re 14 MOTION to

. Dismiss plaintiffs’ brief to be due December 1, 2008 filed by NEW
JERSEY PEACE ACTION, PAULA ROGOVIN, William Joseph
Wheeler, ANNA BERLINRUT. (ZUROFSKY, BENNET) (Entered:
11/10/2008)

12/01/2008 16 | RESPONSE in Opposition re_14 MOTION to Dismiss BRIEF filed
by NEW JERSEY PEACE ACTION, PAULA ROGOVIN, William
Joseph Wheeler, ANNA BERLINRUT. (ZUROFSKY, BENNET)
(Entered; 12/01/2008)

12/08/2008 17 |REPLY BRIEF to Opposition to Motion re_14 MOTION to Dismiss
filed by GEORGE W. BUSH. (Attachments: # 1 Certificate of
Service)(SMITH, JEFFREY) (Entered: 12/08/2008)

03/27/2009 18 | Letter from Frank Askin to Hon. Jose L. Linares re_14 MOTION to
Dismiss, 17 Reply Brief to Opposition to Motion, 16 Response in
Opposition to Motion. (ZUROFSKY, BENNET) (Entered:
03/27/2009)

04/03/2009 19 | Letter—ORDER that on 4/21/09, at 11:00 a.m., the Court wiil
entertain oral argument regarding the pending motion to dismiss, etc..
Signed by Judge Jose L. Linares on 4/2/09. (jd, ) (Entered:
04/03/2009)
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04/21/2009

20

Minute Entry for proceedings held before Judge Jose L., Linares:
MOTION HEARING held on 4/21/2009 re 14 MOTION to Dismiss
filed by GEORGE W. BUSH. Court RESERVED decision. (Court
Reporter/Recorder PHYLLIS T. LEWIS.) (Ir, ) (Entered: 04/21/2009)

05/18/2009

Transcript of Proceedings held on 4/21/09, before Judge Jose L.
Linares. Court Reporter/Transcriber Phyllis T. Lewis, Telephone
number (732) 735-4522. NOTICE REGARDING REDACTION
OF TRANSCRIPTS: The parties have seven (7) calendar days to
file with the Court a Notice of Intent to Request Redaction of this
Transcript. If no such notice is filed, the transcript will be made
remotely available in electronic format to the public without
redaction after ninety(90) calendar days. The redaction policy is
located on our website at www.njd.uscourts.gov, Transcripts may be
viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for release of transcript
restriction. After that date it may be obtained through PACER.
Redaction Request due 6/8/2009. Redacted Transcript Deadline set
for 6/18/2009. Release of Transcript Restriction set for 8/17/2009.
(cs, ) (Entered: 05/20/2009)

05/19/2009

OPINION., Signed by Judge Jose L. Linares on 5/15/09. (jd, )
{Entered: 05/19/2009)

05/19/2009

ORDER granting_14 Motion to Dismiss; Clerk of the Court shall
close the file in this matter. Signed by Judge Jose L. Linares on
5/15/09. (jd, ) (Entered: 05/19/2009)

06/02/2009

Amended OPINION. Signed by Judge Jose L. Linares on 6/2/09. (jd,
} (Entered: 06/02/2009)

06/16/2009

NOTICE OF APPEAL as to 22 Order on Motion to Dismiss, 21
Opinion, 24 Opinion by NEW JERSEY PEACE ACTION, PAULA
ROGOVIN, William Joseph Wheeler, ANNA BERLINRUT. Filing
fee $ 455, receipt number 03120000000002578707. The Clerk's
Office hereby certifies the record and the docket sheet available
through ECF to be the certified list in licu of the record and/or the
certified copy of the docket entries. (ZUROFSKY, BENNET)
(Entered: 06/16/2009)

06/19/2009

USCA Case Number 09-2781 for_ 25 Notice of Appeal (USCA) filed
by William Joseph Wheeler, ANNA BERLINRUT, NEW JERSEY
PEACE ACTION, PAULA ROGOVIN. USCA Case Manager
Caitlyn J. Craven (Document Restricted — Court Only) (ca3cjc )
(Entered: 06/19/2009)

06/23/2009

TRANSCRIPT REQUEST by NEW JERSEY PEACE ACTION,
PAULA ROGOVIN, William Joseph Wheeler, ANNA BERLINRUT
re 25 Notice of Appeal (USCA), Notice of Appeal (USCA)}
Transcript due by 6/26/2009. (ZUROFSKY, BENNET) (Entered:
06/23/2009)
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Frank Askin, Esqg.

Constitutional Litigation Clinic
Rutgers School of Law

123 Washington Street

Newark, New Jersey 07102

Phone: 8973-353~5687
Fax: 873-353~1249
Fmail: faskinfkinov.rutgers.edu

Bennet D. Zurofsky, Esqg.
Reitman Parsonnet, P.C.

744 Broad Street ~ Sulte 1807
Newark, New Jersey 07102

Phone: 973~-642-0885
Fax: 973-642~-0946
Email: bzurofskvBreitpar.com

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NEW JERSEY PEACE ACTION,
PAULA ROGOVIN, ANNA BERLINRUT
and WILLIAM JOSEPH WHEELER,

Plaintiffs,

PRESIDENT
IN HIS

GEORGE W. BUSH,
OfF THE UNITED STATES,
OFFICIAL CAPACITY,

Defendant.

Civil Action

Hon. Jose L. Linares

2:08-¢v-02315~-JLL-CCC

AMENDED COMPLAINT ¥FOR DECLARATORY JUDGMENT
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PRELIMINARY STATEMENT

i. Plaintiffs seek a Declaratory Judgmént that the current
war in Irag is being waged in violation of Article I, Sec. 8 of
the United States Constitution {“Congress shall have the power to
declare war”) because Congress has enacted neither a Declaration
of War nor an explicit, intentional and discrete authorization of
war prior to hostilities; because Congress may not transfer its
constitutionally mandated duties to the Executive; and because
the Authorization for the Use of Military Force (AUMF) of
October, 2002 deprived American citizens of the opportunity to
vote for or against their elected representatives based upon how
their representatives voted on the issue of going to war in Irag,
a right protected by Article I, Section 5(3) of the Constitution
as implemented by the Due Process Clause of the Fifth Amendment.

2. Plaintiffs are aware that since the end of World War IE{
efforts toe secure a judicial determination of the President’s
power to wage war without such a Declaration have failed in the
lower federal courts either on procedural grounds, or because
Congressional financial support for military action was viewed as
supporting Presidential action, or because of an unwarranted
application of the political guestion doctrine. But only two of
those prior decisions of the lower federal courts upheld on the

merits the constitutional power of the President to launch an
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offensive war against a soversign nation without an Article T,
Section 8 Declaration - and those opinions ignored a major piece
of constitutional history. Nor'were any of those prior decisions
affirmed by the Supreme Court of the United States. The
Constitution may not be amended by persistent evasion.

3. To avoeid constant repetition of the lawless exercise of
fhe awesome war-making power and restore the proper functioning
of our constitutional system, it is necessary that the judicilal
branch definitively state what the Founders intended when they

enacted Article 1, Sec. 8. {(Marbury v, Madison.)

4. 'In particular, because the Bush Administration is
presently threatening to wage war - this time against Iran -
without a Congressional Declaration of War, it is essential that
the judicial branch act expeditiously. A decision in favor of
Plaintiffs in this case will clarify the constitutional issues
concerning the current war, and will impact the manner in which
future hostilities are considered by Congress and the President.
Our half century of experience with undeclared wars, the
continued threats from the White House of a new presidential war,
Congress’ avoidance of its responsibility to vote on the issue of
going to war, along with the heightened and continuing risks of
terrorist attacks requiring a military response, makes this a
cilassic example of an issue which is capable (and likely) of

repetition yet may otherwise evade review if not now considered
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